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JUDGE JOHN BACON CLOPTON,* 
SOME TIME A CIRCUIT JUDGE IN VIRGINIA. 



In presenting to the Circuit Court of the county of Gloucester the 
portrait of my grandfather, John Bacon Clopton, formerly a judge of 
this court, I have thought it best to make no formal address, but con- 
tent myself with giving a sketch of his life and character. 

He "was born in Virginia, February 12, 1789, of distinguished an- 
cestry, being sprung from the ancient and noble family of Clopton 
who owned large possessions in Warwickshire. They were of the 
Norman blood, and the family terminating in an heiress, Joyce Clop- 
ton, she married Lord George Carew, who took his wife's name. Their 
three sons immigrated to Virginia as a consequence of their adherence 
to the Stuarts, and the family estates in England were purchased by 
Kichard Shields. One of the three, Isaac Clopton, was one of those 
who signed Bacon's Manifesto in 1676, which has been called the 
forerunner of the Declaration of Independence. The only one of the 
three who left issue was William Clopton, who married Anne Booth, 
and whose tombstone, together with that of his wife, beariug the Clopton 
coat-of-arms, is still to be seen in the churchyard of St. Peter's 
parish, in New Kent county. 

The subject of this sketch was the son of John Clopton — a soldier in 
the Continental army, long a representative in Congress from Virginia 
and a member of the Privy Council of Virginia — and of Sarah Bacon, 
a descendant of General Nathaniel Bacon, called the Rebel. 

He was born in New Kent county. He served in the Virginia 
militia during the war of 1812, along with his brother, William 
Edmund. He studied law under Edmund Randolph, and was ad- 
mitted to the bar. After an unsuccessful candidacy for the State 

* An address delivered by Hon. Charles M. Wallace, Jr., of Richmond, Va., on the 
occasion of a presentation of a portrait of Judge John Bacon Clopton to the Circuit 
Court of Gloucester county, October 10, 1900. 
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Senate he was elected to that body, in which he served until the end 
of the session of 1829-30, when he declined re-election. 

In 1829, he was a member of the convention which amended the 
Constitution of Virginia, which perhaps numbered in its membership 
more men of distinction than any other body that ever assembled on 
American soil, and which has been called the Convention of Giants. 

On December 31, 1831, when the Virginia Historical Society was 
organized, he was made corresponding secretary, the president being 
John Marshall, and, among the other officers, were John Floyd, James 
E. Heath, Conway Kobinson and Benjamin Watkins Leigh. 

On February 27, 1834, he was elected by the General Assembly 
judge of the seventh judicial circuit, in consequence of which he served 
on the bench of "the General Court, with jurisdiction chiefly in 
criminal appeals/ ' until July, 1851, when the General Court was 
abolished, and the criminal jurisdiction given to the Court of Appeals, 
and the judicial circuits were re-constituted. By the Constitution of 
1850, judges were made elective by popular vote. The old seventh 
circuit, which comprised Chesterfield and some of the counties above 
tidewater, as well as some of those on the peninsula, was broken to 
pieces; Kichmond city was made the seventh, and the sixth was made 
up of the counties of Elizabeth City, Warwick, York, Gloucester, 
Mathews, Middlesex, Henrico, New Kent, Charles City, James City, 
and the city of Williamsburg. Some years previously Clopton had 
taken up his residence in Manchester, at a place which is still called 
Clopton Hill, and it was charged by his friends that Chesterfield was 
left out of the sixth so as to admit of the election of another gentle- 
man. He immediately moved his residence to a house in Henrico, 
just outside the limits of Richmond; and although his opponent for 
the judgeship brought against him the argument of having " carpet- 
bagged ' ' into the circuit, he was elected by an almost unanimous vote. 
In Henrico, I am told, he received every vote but seven. He remained 
judge of this circuit until his death in 1860. 

During his long service as judge, extending over a quarter of a cen- 
tury, he never made an enemy, he had fewer opinions reversed than 
any circuit judge in Virginia, and the high estimation in which he 
was held by men of the first rank may be inferred from the following: 

In the Whig Convention of 1840, after General Harrison had been 
nominated for the Presidency, it was conveyed to the Virginians, dur- 
ing recess, that whoever was presented by the Virginia delegation for 
Vice-President would receive the support of the leaders from other 
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States. The delegation caucused and chose John Tyler, who was 
nominated, elected and afterwards succeeded to the presidency; but he 
only won in the Virginia caucus by a single vote, his opponent being 
Clopton. Tyler and Clopton were warm friends, and the latter did not 
know of his name being mentioned until friends returning from the 
convention informed him. 

He married Maria Gaitskell Foster, May 4, 1820, one of the cele- 
brated housewives and entertainers of Virginia. 

He died March 29, 1860, and is buried in the burying ground at 
his paternal estate of Rosslyn, in New Kent county. 

This in brief is the account of his life. I can only give some idea 
of his character by relating anecdotes which I have heard. 

In appearance he was tall and portly, with long snow-white hair 
and clean-shaven face, handsome and with an air of the highest dis- 
tinction. He dressed elegantly, and paid great attention to the neat- 
ness of his person, but loved to wear an old hat. His manners were 
of that most stately and polished sort which obtained in Virginia in 
the golden days, yet so easy that the plainest man might approach him 
and be sure of a courteous and cordial reception. He had a very 
gentle nature, was never rude or abrupt, was angry only once or 
twice in his life, and never showed petulance or temper on the bench. 
Everybody who knew him loved him. 

His intellect and legal attainments were of the highest order, his 
mind having a comprehensive power which seized upon the material 
facts and applied the law to them. Having originally mastered the 
law, he had only to keep up with current opinions to accomplish easily 
what to another would have required immense labor. He used to say 
that it was not necessary to read so many law-books; that to be a good 
lawyer it was only necessary to read (and understand) one book, viz., 
Coke upon Littleton. 

A prominent member of the bar, of the olden time, told my father 
of his first case before Judge Clopton. 

"The case turned upon a very nice question of law/' said he, "in 
fact, so intricate a point that I had spent many days studying it out. 
We took all the afternoon to argue it, and the old Judge reserved his 
opinion until the morning, as both of us expected he would. That 
night, on going into the card-room, I found the Judge deep in a game 
of loo. ' How is this ? ' thought I. ' He ought to be reading up on 
this case. But perhaps he will retire to his room in a little while. ' 
Eleven o'clock came, however, and he still played on. 'Now this is 
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a nice judge/ thought I; 'I will lose my case through his neglect of 
his duty. But he has yet time; perhaps he will shortly retire.' Mid- 
night came, however, one, two — and at three I left in disgust, and 
went to bed. In the morning I attended court at the usual hour, ex- 
pecting to see the Judge late. But the old Judge ascended the bench 
promptly, looking as fresh as a bridegroom. He entered at once upon 
the delivery of his opinion, showing perfect familiarity with the law; 
and, what was still better, he decided right ! ' ' 

Attorney-General A. J. Montague told me an anecdote related to 
him by his father. A learned member of the bar was addressing the 
court one morning, when the noise of a fox-chase came by. " Colonel 
So-and-so, ' ' said the old Judge, * ' will you suspend a moment ? Mr. 
Sheriff, adjourn court until twelve o'clock.' ' He then ran out, 
mounted his horse, and the next moment could be heard calling: 
l( Hush, hush, hush! Whoop! Hark to Ring! " I think this is some- 
what exagerated. In fact it sounds to me like an adaptation of an 
ancient Virginia story, applied during colonial times to old Parson 
Mossum. 

But it is a fact that he very often declared a recess of ten minutes 
in order to get a julep; and once when trying a criminal case at 
Henrico, the sheriff came and told him that a race between two cele- 
brated race-horses (Eed Eye and some other, I think), was about to 
be run on a track not far from the courthouse. He had court ad- 
journed, went to the race, accompanied by the entire bar, the by- 
standers, the jury in charge of an officer, and the sheriff and prisoner. 
After the race they came back and proceeded with the trial. 

Sometimes lawyers accused him of going to sleep on the bench. 
He would always be found awake, however, when it came his turn 
to speak, so that some lawyer once said he usually closed his eyes 
when he wanted to listen better, for these naps never interfered with 
his correct interpretation of the law. 

All of these, and a hundred other anecdotes, are but so many testi- 
monies to his ability as a judge, as well as to his life-loving character, 
for a poor or unjust judge would have lost his place in a short while. 
But he had so much dignity of character that he was able to do these 
unconventional things without losing the respect of people, and they 
served to bring out in sharp contrast his bright parts, his great legal 
acumen, profound learning and absolute impartiality and kindness to 
all who came before him. 

My mother tells me that, when at home, he read after bed -time 
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every night, using up two pairs of candles, looking over new statutes, 
new reports and legal journals. In this way he kept constantly abreast 
of the advance of the law, never having to go back and read over 
again what had once been mastered. And this habit enabled him to 
render those out-of-hand decisions which made people generally think 
that he got his law by inspiration. 

Although not a puritan, he kept a continual check over himself. 
He was never known to be under the influence of liquor. Dr. Gregory, 
of Malvern Hill, told me that once he invited the "old Judge" to 
take a julep. "Thank you, Dr. William/ ' he replied, "I have just 
accepted the invitation of my friend Mr. So-and-so. I will hold yours 
in reservation, sir!" About a year afterwards, he came up to Dr. 
Gregory and reminded him of the invitation. 

An older cousin of mine told me that he was once much edified by 
witnessing a greeting between Judge Clopton and Mr. Seawell, grand- 
father of the authoress, and himself one of those grand old Virginians 
of the ante-bellum times. He says the two old gentlemen began to 
bow to each other fifty yards off, and met with as much ceremony as 
two ambassadors charged with a negotiation. This courtly manner 
was both natural and habitual, and was not kept in reserve for special 
occasions. Everybody he encountered on the road, even a darkey, 
was sure of a polite greeting. In the morning before court he usually 
went upon the green, dressed in his long brown surtout, and shook 
hands and exchanged greetings with high and low; and in his home- 
circle he observed the most punctilious politeness, never appearing in 
the presence of his daughters in his shirtsleeves, or with a single vest- 
button undone; and never using profane or rude language, but uni- 
versally kind, gentle and amiable. Old gentlemen have assured me 
that he did not seem to have an enemy, but was universally respected 
and loved by everybody who knew him. In his family, however, he 
was still more the object of affection and veneration. When he spoke, 
his children became immediately silent; and it was only necessary for 
him to express a wish for it to be instantly complied with. 

The calm, even temper of his mind made this habit of dignity and 
politeness easy to wear. I have heard that Judge Meredith, who 
studied law under him and knew him intimately, said he never saw 
him angry but once, and then it was a deep-rooted and suppressed 
rage which grew out of an injustice done to some one else. One of his 
children remembered to have seen him lose his temper but once. It 
was when in the street, near the house (he was living in Richmond at 
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the time), a constable killed a little colored boy by kicking him in 
the stomach. When some one told him of it, he turned pale and 
seizing up the carving knife, ran out after the constable. The latter, 
however, had already disappeared. 

This coolness and presence of mind is exemplified by an anecdote in 
which he was one of the actors, when a young man. I think Mr. 
(afterward President) John Tyler was also of the party. A celebrated 
old tavern-keeper of the tidewater country died, and a company of 
the young gentlemen who sometimes stopped at his place volunteered 
to ' 1 sit up with the corpse. ' ' The corpse lay on the cooling-board, 
shrouded, with big old fashioned coppers on the eyes and with the head 
and chin tied up. A little after midnight somebody proposed a julep. 
One skirmished around and found the brandy, another the sugar, a 
third went to the ice-house, and a fourth knew where the mint-bed was. 
While they were shaking the ice in their glasses, a muffled voice from 
the cooling-board said, " Boys, gim'me some! " 

Instantly the party fled. But Mr. Clopton, stopping outside the 
door, called to the others to come back ; that the old man was not dead, 
and needed their attention. Taking courage from reason, they came 
back, one by one; and taking the coppers off the old man's eyes and 
untying his head, they gave him a few sips of the spirit. It revived 
him, and he lived for twenty years afterward. The company of young 
fellows then began to laugh at each other, accusing each in turn of 
having been the last to come back. But one of their number, whose 
name is forgotten, never did come back. 

Clopton, although he loved company, loved to play whist and loo, 
bought lottery tickets, was an authority on the pedigree of race- horses, 
and a good chess player, was nevertheless a great reader and student, 
He was a mathematician and a profound Latin and Greek scholar. 
I have manuscripts in both these languages, written, some early, some 
late in life, in a plain, elegant hand which looks like copper plate. 
His true passion, however, was the collection of books, and he accumu- 
lated one of the largest libraries in the country. His collection of 
pamphlets was especially valuable. 

With all of these qualities, for filling conscientiously and ably 
his position, for associating with his fellow-men pleasantly, and not 
being altogether above those weaknesses of human nature which are 
regarded as the amiable ones, it wonld have been wonderful if he had 
not been a happy man. Well-born and well-bred, always behaving 
so as to meet the approbation of his fellow-man, mated with a woman 



1900.] ESSENTIALS OF VALID MARRIAGE IN VIRGINIA. 511 

of rare qualities and of lovable nature, so that her house is remembered 
by all those who have visited it as a place of sunshine, he lived his life 
in enjoyment, as much perhaps as may fall to the lot of man in this 
world. It was possible in those days, ' * in the land where we were 
dreaming. ' ' He used to say that he would be willing to live a thou- 
sand years in tidewater Virginia. Fortunately for him, he did not 
live long enough to see the country he loved so well desolated by an 
unjust invasion. He died the year before the war, of gout in the 
stomach. 

At a banquet tendered by the Bar Association to the judges of the 
Court of Appeals, in February, 1895, the venerable John Randolph 
Tucker gave his remiuiscences of Virginia's judges and jurists. In 
describing the old General Court, he epitomized Judge Clopton as 
follows: 

* * Judge John B. Clopton was a type of the Virginia gentleman in 
private life, and on the bench considerate, patient and dignified. He 
was, though not laborious, an able and learned judge, and was a 
member of the great Convention of 1 829-30.' ' 
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[Continued from November Number.] 

(d) Maryland. — In this State a common-law marriage is held not 
to be good. 1 

(e) North Carolina. — This State is frequently found among the 
list of those holding that only a marriage in conformity to the statute 
is valid, and State v. Samuel 2 is cited to sustain the proposition. Mr. 

1 In Dennison v. Dennison, 35 Md. 381, Judge Alvey says : 

" We think we are safe in saying that there never has been a time in the history 
of the State, whether before its independence Of Great Britain, or since, when some 
ceremony or celebration was not deemed necessary to a valid marriage. In the earlj'- 
days of the province, it was not absolutely necessary that a minister of religion 
should officiate— a judge or magistrate could perform the ceremony—but still, in all 
cases, some formal celebration was required." 

The Maryland statute provides that— 

" No persons within this State shall marry without a license, as hereinafter directed, 
or before the names of the parties intending to marry shall be thrice published in 
some church, or house of religious worship, in the county where the woman resides, 
on three several Sundays, by some minister residing in said county, etc." 

Attention is called to the negative words in the statute. 

a 2 Dev. & Bat. 177. 



